Torts
Geistfeld Spring 2005

Exam Outline
I. Principles of tort law

a. Π must prove each element of a tort by the preponderance of the evidence
b. Causation req’t satisfied where Δ’s conduct is a substantial factor in bringing about an injury
c. Wrongdoer is liable for all injuries resulting from the wrongful act, whether or not she could have foreseen them
i. Eggshell skull rule: Δ takes victim as she finds him (Vosburg, kicking school boy)
ii. Must foresee injury, not its extent

d. Can never get award of punitive damages w/o proving need for compensatory damages
e. Reasonableness determined by jury
f. Security generally has priority over liberty interests
II. Intentional harms
a. Remember!

i. Do not consider the supersensitive π (except where Δ knows of the sensitivity) 

ii. Always deal w/ π as an average person

iii. Everybody is liable for intentional torts, even incompetents

iv. Trespass torts can be transferred person to person, tort to tort, thing to person
b. Dignitary Torts  
i. Battery
1. Prima facie case 
a. A intends to cause harmful or offensive (unpermitted) contact
b. With π’s person
2. Involves touchings
a. Contact can be with something connected to π’s person
b. Protects security interest
c. Intent can be shown through knowledge, but intent does not require knowledge
d. Unclear if statistical knowledge = knowledge
ii. Assault
1. Prima facie case 
a. A intends to cause an apprehension of
b. An immediate battery

i. i.e., imminent harmful or offensive contact

c. π has reasonable apprehension

2. Apprehension - distinct from battery
a. Apprehension does not have to be fear
b. Apprehension must be reasonable

c. π’s unreasonable apprehension only counts if Δ knows about it

d. Apparent ability to commit harm counts (e.g., pointing an unloaded gun)

3. Imminence, re: words
a. Words alone are not enough

b. Words must be coupled with conduct, e.g., shaking fist

c. Words can undo conduct, e.g., shaking fist and saying, “If you weren’t my friend, I’d punch you.”

iii. False Imprisonment
1. Prima facie case 
a. A acts intends to confine π

b. Π is confined; and
c. π is aware of her confinement.

2. Protects liberty interests
3. Sufficient act of restraint

a. No hard and fast rule

b. Threats are enough; don’t need actual force

c. Inaction can qualify as an act of restraint if there is an understanding that the Δ would do something

i. E.g., not giving π a boat to get to shore from a tanker

d. π must be aware of the confinement at that time

i. Exception: fact of confinement caused an injury

4. Bounded area

a. Inconvenience not sufficient for false imprisonment

i. E.g., a blocked off sidewalk that makes π walk out of her way

5. Area not bounded if there is a reasonable means of escape

a. Rat-infested sewer pipe, e.g., not reasonable

b. Π must know of the means of escape
6. Investigative Detention and Arrest
a. 4th amendment allows police to briefly detain people to investigate possible criminal activity. Requires only “reasonable suspicion,” not probable cause. 

b. Shopkeeper’s Privilege (prioritizes shopkeeper’s economic interest over shopper’s liberty interest)

i. Merchants can now detain customers when there is probable cause or reasonable grounds to believe they have shoplifted. 

ii. Reasonableness is key. Can only detain customers for a reasonable period of time in a reasonable manner.

iii. Privilege stands even if merchant turns out to be wrong.

iv. Innocent victims are no longer compensated. This rule may have evolved b/c the economic costs of shoplifting have risen over time
iv. Intentional Infliction of Emotional Distress (IIED)

1. Prima facie case

a. Outrageous conduct intended to cause distress

b. Results in substantial emotional distress
2. Outrageous conduct

a. So severe it could harm physical health (even if it doesn’t)

b. Standard: reasonable person could not endure the conduct.

c. Can’t be “merely offensive, insulting, or careless”
d. Typically normal behavior can be outrageous when:

i. It’s continuous

ii. It’s to a young child, old person, pregnant woman, etc.

iii. It’s performed by a common carrier or inn keeper toward a passenger or guest

3. Protects liberty interest of emotional security

a. Cts can use IIED when π can’t satisfy req’ts for another tort

4. Third parties

a. Restatement (2d) of Torts § 46

i. (2) Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress

1. (a) to a member of such person’s immediate family who is present at the time, whether or not such distress results in bodily harm, or

2. (b) to any other person who is present at the time, if such distress results in bodily harm.
5. IIED in practice

a. Claims rarely succeed
b. Claims can run afoul of 1st amendment, esp. when made by public figures
c. Case
1. Doe 1 v. Roman Catholic Diocese of Nashville, Tenn. 2003

2. Πs sue Catholic Church for IIED b/c they didn’t investigate and report the Δ’s known instances of molestation.

3. Ct unpersuasively fits this case into Restatement §46 (2), which is intended for bystanders, in order to show that church isn’t liable b/c it didn’t direct it’s conduct toward the πs. 

4. Ct feels forced to limit liability. 

c. Property Torts
i. Trespass to land

1. Prima facie case

a. Acts of intentional physical invasion by Δ on

b. Π’s land

2. Physical invasion

a. Does not require harm to property or loss of economic value (unlike trespass to chattel, which does require harm)

b. Must be intentional, even w/o intention to do harm

c. Not necessary for Δ to personally go on the land

i. E.g., pushing someone else onto it, throwing a ball onto it
d. A physical object must enter land

i. E.g., noise pollution doesn’t count

3. π’s land

a. Includes area a reasonable distance above and below the surface

4. Strict liability

a. Actor liable as long as she is intentionally on the land. 
i. E.g., car skidding onto land doesn’t count

ii. Jacque v. Steenberg, 1997

1. Classic trespass scenario – Δ takes shortcut through π’s land. Only harm is to π’s possessory interest.

2. Nominal $1 compensatory damages so that $100,000 punitive damages can be awarded.

b. Includes innocent trespassers.
5. Invasion of possessory interest constitutes damage 

ii. Trespass to chattel and conversion

1. Unlike trespass to land, π must show harm to chattel

a. Some damage = trespass to chattel

b. Lots of damage = conversion

i. Taking dominion and control over another’s property

2. Types of damage

a. Physical damage
b. Dispossession 

3. Can be a form of strict liability

4. Doesn’t require culpability (can mistakenly be using someone else’s thing)

d. Affirmative defenses
i. Consent
1. Consent cannot be coerced or given by one w/o the capacity to do so 
a. Must be given voluntarily or knowingly

2. Can be expressly given or implied
a. Implied consent

i. Actor must actually and reasonably believe there is consent
1. Immunization case O’Brien v. Cunard, Mass. 1891
ii. Custom and usage can imply consent (e.g., contact sports)
iii. Based upon the communicative context in which consent is signaled

3. Conduct cannot exceed scope of consent
a. Moore v. Williams, Dr. can only operate on ear patient consented to have operated on
b. Koffman v. Garnett, πs argue that player only consented to being tackled by players of similar size and experience 
4. Trespass cases

a. Consent is limited spatially, temporally, and to the purpose for which entrance was permitted.
ii. Self-defense and defense of others
1. Timing req’t

a. Threat must be objectively imminent.

b. No defense if tort has already occurred

i. During “hot pursuit” (e.g., of stolen chattel), tort regarded as ongoing

2. Reasonableness

a. Actor must actually and reasonably believe harm is necessary to avoid imminent injuries. 
b. Sparing oneself from injury by harming another usually insufficient justification.
3. Force

a. Force must be proportional/reasonable considering perceived threat 

b. Deadly force allowed when there’s imminent threat of death or serious bodily injury.

i. Never allowed in defense of property

4. Duty to retreat

a. Traditionally, no duty to retreat

b. Modern trend toward a duty to retreat when there’s a need to use serious force

i. Only when person can retreat safely

ii. Not applicable in one’s own home

5. We allow self-help b/c tort remedies don’t necessarily make a person whole
iii. Defense and recapture of property
1. Timing

a. Person can recover property if it was stolen immediately

2. Force

a. In general, privilege to use reasonable force to defend property applies only preventively 
i. Katko v. Briney: spring gun in a farm house disproportionate
b. Actor cannot commit a tort while recovering the property

i. Privilege to enter may be allowed

3. Property

a. Must be actual property that was taken, and the 

i. Privilege does not protect chattel owner who mistakenly seizes property that’s not hers
iv. Necessity

1. Only used for property torts

2. Public

a. Unlimited (complete) privilege, i.e., no liability 
i. E.g., entry to effect an arrest or otherwise prevent crime

3. Private

a. Limited (incomplete) privilege, i.e., liable for damage caused

i. E.g., Vincent v. Lake Erie Transp. Co., 1910
1. Δ liable for damage to dock when he appropriately kept boat there during a storm 

2. By purposely availing self of dock, captain took on responsibility to compensate dock owner for harms. 

b. Applicable situations

i. Entry incidental to use of public highway or navigable stream
ii. Entry to reclaim goods
iii. Entry to abate private nuisance
III. Negligence

a. Holmes’ contribution

i. Placed negligence over strict liability at the center of tort law

1. Goal to set public standards of reasonable behavior, applicable to all conduct creating risks to others

2. Strict liability doesn’t impose a standard of conduct
3. Strict liability creates too much liability
ii. Prizes reasonable behavior over security. E.g., we drive cars despite risk
iii. Argued for considering actor’s conduct over her mental state

1. View has generally prevailed
iv. Objective negligence as a compromise that mediates b/w serious fault (intentional tort) and no fault (strict liability)
b. Prima facie case
i. Duty
ii. Breach 
iii. Causation (actual and proximate)
iv. Injury
c. Duty 
i. Two components: foreseeable π and standard of care

1. Determined by judge

ii. Foreseeable π
1. On exam, state that π is a foreseeable π to whom a duty is owed
2. Foreseeability part of the proximate cause analysis
3. Third parties
a. Π must show that she was in foreseeable zone of danger, given the negligent act
b. Andrews position: negligence directed toward one person that injures another makes the 2d person a foreseeable π to whom a duty is owed
iii. Standard of care
1. Reasonable person test
a. Objective test 
b. Δ’s own traits and characteristics not applicable
i. Physical disabilities taken into account if Δ is aware of disability and acts as a reasonable person with the disability would act
2. Special tests

a. Average prudent child
i. Subjective test
ii. Child of like age, intelligence, and experience
1. EXCEPT when child is engaged in an adult activity, in which case the adult reasonable person standard applies.
iii. Children under 4 cannot commit negligence (but they are liable for intentional torts).
b. Reasonable professional (often doctors)
i. Reasonable professional in same or similar communities. Used very generally. 
ii. Medical community thus sets its own reasonableness standards

iii. Specialists
1. Expertise will be taken into account
c. Common carriers and inn keepers
i. Duty of care owed only to passengers or guests

ii. Can be held for slight negligence, as opposed to ordinary negligence
d. Statutory standard of care

i. If statute applies, it is applied over the reasonable person standard.

ii. In order for statutory standard  to apply, 

1. Π must fall w/i the protected class

2. Statute must be designed to prevent this kind of harm (very popular trick on exams)

iii. If the statutory standard applies, there is negligence per se (conclusive presumption of negligence on Δ’s part)

1. Doesn’t necessarily prove negligence liability b/c Δ must cause damage

iv. Excuses

1. Δ not liable if compliance would have been more dangerous

2. Impossible to comply w/ statute

iv. Qualified/limited duty cases (4 categories)
1. Premise liability

a. Owners and occupiers of land owe differing duties based on π’s status
i. Applicable when π is injured by a dangerous condition, not a dangerous activity

1. Ordinary negligence applies for dangerous activities
b. Three categories of plaintiff status

i. Trespasser

1. Anyone who intentionally enters property w/o possessor’s actual or implied permission

2. Owner can not engage in intentional or reckless behavior that injures the trespasser. E.g., Katco.

3. General rule of no duty applies to adult trespassers. 

a. Attractive nuisance doctrine

i. Child injured and did not understand the risk involved

4. Known trespassers become licensees. 

ii. Licensee

1. Owner gives consent to π, e.g., salesperson, social guest.

2. Owner must give notice of latent hazards that could not be readily observed by the π. This is really the owner’s duty to the condition of the land. 

a. E.g., Salaman where consent is constructive or implied 

iii. Invitee

1. π there for owner’s purpose, e.g., store customer

2. Ordinary duty of care. Applies to conditions owner should know of. Owner has to maintain condition of the land to a standard of ordinary care.
c. Some jurisdictions have abolished these categories
i. Rowland v. Christian, 1968
1. Abolished premise liability categories and established duty factors, a “balance of considerations”
2. Pure Economic Loss
a. Duty does not encompass pure economic loss

i. Economic damages are not pure if coupled with physical, property, or emotional damages

b. Theoretically, costs in the cost-benefit analysis should not be distinguished qualitatively, but cts often use proportionality as a rationale for not compensating economic loss. B > P (Lp + L$ + Ls) (where p = physical, $ = economic, s= pain and suffering)
i. State of Louisiana v. M/V Testbank, 1985
1. Ct relies on floodgates/ “too much liability” problem. 
2. Only potentially persuasive rationale is that the Δ will go bankrupt trying to pay damages and physically injured πs (those we care most about) won’t get full recovery. 
c. Accountants’ malpractice liability is an important exception
3. Affirmative duties to rescue and protect
a. Generally, Δ not liable for nonfeasance
i. Tort law says that one’s acts in the world that create risk (misfeasance) are the only ones that actor is responsible for. Preserves autonomy.
ii. Theoretical argument against “good Samaritan laws” is a preservation of autonomy.
b. Duty to rescue triggered:
i. Δ’s actions caused the harm
ii. Δ has volunteered to protect victim from harm
iii. Special relationships that create a duty 

1. Generally b/w π and Δ

a. Family members

b. Employer/ employee

c. Common carriers and inn keepers

2. Apportionment allows cts to find 3d party liability
a. E.g., Tarasoff in which therapist is liable to injured 3d party
4. Policy-based Duty Exemptions
a. Vague duty analyses cts rely upon make it difficult to justify a particular case. 
b. “Too much liability” argument leaves injured parties with too little.
i. E.g., Strauss v. Belle Realty Co., N.Y., 1985
1. Ct finds that Con Ed has no duty to 3rd parties (i.e., parties they have not contracted with) for injuries sustained during 1977 Blackout. 
ii. In re September 11 litigation
1. Claims allowed to go to trial b/c, although the accident is on an unprecedented scale, the risks involved were reasonably foreseeable. 
v. Negligent Infliction of Emotional Distress

1. Prima facie case

a. Π suffered physical injury (shock counts)

b. Π was w/i target zone of Δ’s negligent conduct

2. Under modern trend, π will recover if she shows that:

a. She was a close relative

b. She perceived the injury
3. 3 limiting tests
a. No impact rule
i. Originally, no physical impact meant no recovery

1. E.g., Wyman v. Leavit, 1880 Δ not liable for anxiety caused by rock blasting on neighboring property.
ii. Arguments for no impact rule 
1. Reduces fictitious claims
2. Controls floodgate problems
b. Zone of danger
i. Adopted by Sup Ct in Consolidated Rail Corp. v. Gotshall, 1994 (π sees co-worker have a heart attack on the job)

1. Ct illogically says that all consequences are foreseeable, but that’s not a limitation

2. Dissent argues that claims should be keyed to genuineness and gravity of worker’s injury
c. Family

i. Limiting liability to relatives of injured victims
4. Alternatives to arbitrary limitations 
a. Raise the evidentiary standard to clear and convincing  in emotional distress cases 
b. Limit compensable injuries to those that are foreseeable
d. Breach
i. Breach = negligent conduct

1. Determined by jury (duty determined by judge).

ii. Ordinary standard of care depends on duty Δ owes to π

1. Reasonable person or special test standard
a. Mental incompetents are held to an objective standard

b. Some states have a “tender years doctrine,” saying that children cannot behave negligently

i. Parents are not held strictly liable for children’s actions, but they may be liable under
1. Negligent supervision
2. Negligent entrustment
2. Industry and Professional Custom
a. Per se v. evidentiary approaches
i. Per se = adherence to customary business practices

b. Custom easier for a jury to apply
c. Medicine the only business allowed to set its own reasonableness standards

i. In medical malpractice cases, conformance with custom is a complete defense

d. In 1932 T.J. Hooper, the court rejected the notion that the market sets appropriate safety standards (boats found negligent even though they followed industry custom).
3. Volunteers

a. Restatement (2d) of Torts § 323 

i. “One who undertakes to render services to another is subject to liability resulting from his failure to exercise reasonable care to perform his undertaking if a) his failure to exercise such care increases the risk of such harm or b) the harm is suffered b/c of the other’s reliance upon the undertaking

iii. Cost-benefit approach to reasonableness

1. B < PL (Hand formula)
a. B = burden, P = probability of injurious act, L = loss

b. Criticisms of Posner’s interpretation of Hand’s formula

i. Moral significance can’t be quantified

ii. Formula doesn’t capture cases of inadvertence

2. Bentham’s utilitarianism

a. The goal of social arrangements should be to maximize the aggregate level of utility or happiness in the world
3. Alternatives to the Hand formula

a. Lord Reid’s “Disproportionate Cost” test 
i. Requires actors who create substantial risk to take precautions even when they are not cost-efficient

b. Foreseeable Danger approach 
i. Reasonably prudent people are expected to do everything possible to avoid creating foreseeable dangers to others

c. Community Expectations approach 
i. A reasonably prudent person conforms to the prevailing expectations in the community about consideration for the safety of others 
iv. Proving Breach: Negligence Per Se
a. The doctrine
b. Permits π to satisfy breach element by proving that Δ violated a statutory rule of conduct
c. Relieves π of burden of proving that the Δ violated common law’s reasonable person standard

2. Blackletter rules

a. Statute must protect a class of individuals (duty)

b. Π must be w/i that class (Δ owes π duty)

c. Statute must be designed to prevent a risk

i. Not necessarily risk anticipated by legislature

3. Limitations

a. There must be causal connection b/w injury and negligence
b. Only applies to statutes setting standards of conduct, not those that serve record-keeping or administrative functions (e.g., licensing)

4. Excused violations
a. Young children
b. Where violating the statute is the most prudent course of action
c. Where Δ is unable, despite due diligence, to comply w/ statute
v. Proving Breach: Res Ipsa Loquitur (the thing speaks for itself)
1. A doctrine of circumstantial evidence
a. Used when

i. Δ acted in some indeterminate manner
ii. During or subsequent to interaction w/ Δ, π suffered an injury
2. Requires 3 conditions
a. Event doesn’t ordinarily occur w/o negligence
b. Must be caused by agency or instrumentality under exclusive control of the Δ (cts interpret this loosely)
c. Must not have been due to π’s voluntary action or contribution 
3. An information forcing rule
a. Party in better position to identify what happened must put forth evidence as to what really did happen
e. Causation

i. Each element must be proven by a preponderance of the evidence (50.01%)
1. Generally a jury question

ii. Actual cause (cause in fact)
1. Guided by the “but for” test

2. Multiple causes
a. Joint and several liability
1. Joint liability
2. Both Δs are liable and join in paying damages
ii. Several liability

1. 1 out of multiple Δs liable for entire damage award
iii. π can sue one or multiple Δs

1. Δs can be joint tortfeasors even absent a common intent, purpose, or design, McDonald v. Robinson, 1929
2. Damages cannot exceed 100%
3. Substantial factor test

a. Two Δs, each contributorally negligent, was a substantial factor in bringing about the injury

b. Restatement (2d) §§ 431 and 432

i. §431 => there is legal cause of harm if actor’s conduct is a substantial factor in bringing about harm

ii. §432 => a) not substantial factor if harm would have occurred absent actor’s negligence. b) when two forces are operating (one negligent, one not), negligence is substantial factor if in itself it could bring about the harm
c. Alternative liability

d. All possible tortfeasors must be joined as Δs
e. Π does not have to prove apportionment, only that she has been injured by the group by a preponderance of the evidence. 
i. Π’s burden is not lessened – she must show that when Δs are joined, it is more likely than not that they caused π’s injury.
ii. Becomes each Δ’s burden to prove that she is not liable
f. Summers v. Tice, Cal. 1948 (joint, not several, liability)
i. Two hunters jointly liable for injury to 3rd, even though no one can prove whose bullet hit the π. No concert of action.
g. Adopted in most jurisdictions 

4. Market Share Liability
a. Π can recover percentage of proven damages equal to the Δ’s percentage share of the relevant market.

i. Applies to any Δ who cannot disprove causation. 

b. Must involve fungible products. 

c. Sindell v. Abbott Labs, Cal. 1980
i. DES case. Impossible to tell which manufacturer supplied drug used by π’s mother. Many producers have gone out of business. Joined Δs represent 60% of market. Unfair to make 60% pay 100% of damages.
ii. Each Δ is severally liable.
d. Accepted in 50% jurisdictions

iii. Proximate cause

1. Only entertained when there is actual causation

a. Decided by jury
b. Risk that caused the injury must be of the type that makes the behavior negligent, no matter which test is applied

2. Directness test

a. A backward looking test
b. Unbroken chain of events b/w negligent conduct and injury

c. Includes risks that are direct, but unforeseeable, e.g., Polemis
d. Used by 50% of jurisdictions

3. Foreseeability test
a. A forward looking test

b. Reflects a behavioral concept present in ordinary care
c. Wagon Mound 1, 1960s Australian oil slick decisions
i. No. 1 held that proximate cause test should determine if type of harm suffered by π was reasonably foreseeable to Δs at the time they acted carelessly. 
d. Used by 50% of jurisdictions, but favored by scholars 

4. MG refers to both tests as “risk rule inquiries”
a. Was the risk the type or character against which precaution was meant to guard? 

b. Negligent act not always a cause in fact of the injury

iv. E.g., can of nitroglycerine falls off table, breaking π’s foot

v. Superseding Cause
1. Unforeseeable intervening causes are superseding

2. Though cts have said that criminal conduct is always a superseding cause, this is bad precedent b/c now there are rules of apportionment

3. When intervening criminal conduct constitutes superseding cause, Δ sued for negligence is relieved of all liability. When it does not constitute superseding cause, both actors are subject to liability.
vi. Palsgraf v. Long Island Railroad Co., N.Y. 1928
1. Cardozo for the majority: denies recovery b/c, while there was a  breach of duty of care, it was not to π. Π not a foreseeable victim. 
2. Andrew’s dissent: Π’s injury a proximate cause of the negligent dropping of the package on the track. Injury in some form was probable.
a. Says limits on liability are arbitrary and only a matter of social expediency.
f. Injury 

i. 3 kinds of compensible harms 
1. Physical harm to body or property (security interest)

a. In trespass, invasion of possessory interest constitutes damage

2. Loss of wealth (liberty interest)

3. Emotional harms (dignity interest/emotional tranquility)

ii. Security interest often prioritized

g. Avoiding Negligence Liability
i. Defenses

1. Contributory Negligence 
a. Doesn’t make sense b/c we all already have the incentive to take care of ourselves

b. Since the 70s, a π’s negligence no longer automatically bars her from recovery
c. Multiple causes no reason to deny π recovery
d. Majority rule rejects “last clear chance” doctrine

i. Π forgiven earlier contributory negligence if Δ did not take final opportunity to avoid the injury
ii. Cts used this as a mechanism to avoid depriving π of compensation

2. Comparative Responsibility
a. Pure System
i. Damages apportioned by fault even if π is 99% responsible
b. Modified comparative responsibility
i. When Π is above 50% at fault, she cannot recover
c. Jurors often determine apportionment. Debates about whether this is rational and whether juries should now how %ages will determine recovery (in the modified system)
3. Assumption of Risk

a. 2 part test

i. Π knew of risk

ii. Π voluntarily assumed the risk
b. Express
i. π barred from recovery if she expressly assumed risk.
ii. Fine line b/w tort and contract law in these cases
iii. Assuming risk of injury not the same as assuming risk of careless conduct. Existence of a contract irrelevant if π has no awareness of the risk in question.
c. Implied
i. Key is whether π was aware of the presence and extent of the risk posed 
d. Exceptions

i. No other viable alternatives

ii. Acting in emergency

e. Disfavored by commentators and mishandled by cts
ii. Immunities and Exemptions 
1. Sovereign immunity
a. Protects gov’t and gov’t agencies from being sued
b. Purpose: to prevent cts from making legislative or executive decisions that aren’t the domain of the judiciary
c. Cases involved gov’t agents who were not liable if they followed agency guidelines
2. Public duty rule
a. Gov’t’l entitity (such as state or municipality) can’t be liable for a π’s injury resulting from a gov’t’l employee’s breach of duty owed to the general public rather than the individual π
b. Like an immunity from respondeat superior
3. Vicarious liability
a. Modern rendering req’s a principle-agent relationship
4. Charitable immunity
a. Π is receiving a gift in some form that as a quid pro quo relieves the organization of liability
5. Respondeat Superior
a. If risk is particular to the job, then employer should have to pay for the liability employees incur as a cost of doing business
b. Scope of employment
i. Detours and Frolics
ii. Intentional torts
iii. Hostile work environment
h. Damages 
i. Compensatory damages

1. Economic or “out-of pocket”

2. Non-economic

a. Pain and suffering

b. Anxiety

c. Loss of enjoyment of life 
ii. Punitive damages
1. Very rarely awarded
a. More often awarded in wanton disregard/deliberate (or reckless) indifference cases than simple negligence
2. Debates

a. Is this a form of criminal punishment?

i. Should πs therefore face a greater burden of proof that preponderance of the evidence?

b. Do they create deterrence?

iii. Apportionment

1. When actors act in concert, each individual becomes responsible for the actions of the group

a. Each Δ may have a cause of action against the other members of the group under an action of contribution or indemnity

b. (Insolvent = not having enough assets to cover liability)

iv. Wrongful death actions

1. Compensates immediate family members for losses they suffer as a result of decedent’s death

a. Loss of Consortium

i. Awarded to πs whose spouses are killed or injured

ii. Damages meant to compensate reduced quality of life, not distress or grief

2. Survival actions

a. Suits can proceed on behalf of a π who has died by her estate for harm suffered up to the moment of death (therefore, not for lost income etc.)

b. Suits can proceed after the death of a Δ as claims against Δ’s estate

v. Collateral source rule

1. Can’t submit evidence that π has another source of compensation besides Δ.

2. Argument is that insurance evidence, e.g., is prejudicial and irrelevant
vi. Mitigation of damages

1. Δs won’t be liable for damages π could have mitigated

vii. Excessive damage awards
1. Traditionally, a judge should not second guess jury’s award unless it “shocks the conscience”
2. Remittitur and additur
a. remittitur => requiring the π to choose between a new trial or a lower damages award
b. additur => applied when damage award is shockingly low
IV. Strict Liability 
a. Prima facie case

i. Absolute duty to make safe

ii. Breach

iii. Causation

iv. Injury

b. Two rationales
i. Evidentiary
1. Sometimes impossible for π to prove that Δ could have taken more precautions, e.g., workers’ comp

2. Res ipsa too hard to prove when Δ’s negligence is not clear (e.g., in fireworks case)

3. Can be seen as a method of enforcing a standard of reasonable care in evidentiary difficult cases
4. Strict liability rule presents risky actor with two choices: pay for safety or pay for injuries.

ii. Reciprocity
1. Even though actor uses reasonable care, her conduct creates inequality for which she should compensate the injured
2. When risks are roughly equal, negligence is appropriate, but inequality justifies making the injurer pay for the injured’s injury

3. Only makes sense when negligence and strict liability lead to the same level of risk

4. “Ultrahazardous activities” are not generally accepted by society, like driving, so people don’t agree to be subject to the risks and people creating those risks are strictly liable
c. Strictly liable actors

i. Dangerous animal owners

1. Domesticated animals get 1st bite free

ii. Ultrahazardous activities

1. E.g., blasting
d. Application in court

i. Strict liability should fill in where negligence doesn’t create enough safety

ii. Restatement factors don’t tell cts how to apply them

1. For the record: Restatement (2d) § 520

a. 6 factors to be considered in determining abnormally dangerous activities

i. existence of high degree of risk of some harm to the person, land, or chattels of others

ii. likelihood that the harm that results will be great

iii. inability to eliminate the risk by the exercise of reasonable care

iv. extent to which activity is not a matter of common usage

v. inappropriateness of the activity to the place where it’s carried on

vi. extent to which its value to community is outweighed by the dangerous attributes
2. Reciprocity reflected in rule factors i-iv
3. Deterrence rationale satisfies all § 520 factors (as long as we interpret factor iii according to MG, i.e., that not everyone practices reasonable care)
4. We don’t want to apply strict liability to end important benefits (factor vi) 

5. We don’t want to deter common usage, like driving (factor iv)

6. We want to allow risky behavior in certain areas (factor v)
e. Arguments for Strict Liability

i. Strict liability may be able to reduce risk better that negligence

1. Can’t assume away criminal behavior and unreasonable care, as Restatement 3d does in formulating strict liability only in terms of reciprocity

a. E.g., handgun issue

ii. Enhanced safety is more important that damages
f. Arguments Against Strict Liability
i. Fairness
ii. Doesn’t sanction behavior any better 
iii. No incentive to not act negligent 
iv. In strict liability, actor gets to chose how much precaution to take

1. Any precaution not taken will result in liability for which actor must pay

2. Negligence allows court to set standard of reasonable care
V. Products Liability
a. Overview

i. Umbrella designation that describes negligence OR strict liability.
ii. Services are not products

iii. In products cases, both B and PL are internalized by the consumer as either costs or risks

iv. Cts have moved from requiring privity b/w buyer and seller (Winterbottom, 1842) to an imminently dangerous exception to privity (Thomas, 1852) to rule that manufacturers owe duty to 3d parties, abolishing privity (MacPearson, 1916)

1. If everything turns on unreasonable danger, products liability has no independent meaning b/c it just becomes negligence

v. MacPhearson moved all cases into negligence liability; Escola, 1944 demonstrates how negligence applied in products cases

1. Traynor’s Escola concurrence says ct’s conclusion should be based on strict liability instead of res ipsa

vi. Field came into fore in 1960s

b. Negligence

i. Prima facie case (look at reasonableness of Δ’s conduct)
1. Legal duty

2. Breach 

3. Actual and proximate causation
4. Injury

ii. Defects

1. Manufacturing

a. Product deviates from plan or design
2. Design 
a. Two theories of proof

i. Consumer-expectations test (implied warranty)
1. A ceiling rather than a floor.

a. Δ can pass risk-utility, but still fail consumer-expectations.

2. Jury must weigh costs and benefits according to everyday consumer expectations

ii. Risk-utility test

1. Does the utility of the design outweigh the heightened risk of bodily harm that it poses?

2. Requires expert testimony.

3. Seen as less π-friendly

4. Advocated by Restatement 3d

b. Often relies on unreasonably dangerous req’t 

c. Inheres in an entire line of products (categorical or generic liability)
3. Failure to warn or instruct

a. Rule: Duty to warn for foreseeable risks that are not commonly known and would be material to the decision-making of the consumer. Warning must be adequately designed.

i. Failure to warn of obvious danger not actionable
b. B< PL because warnings just require a label (and cost of testing/discovery)
i. Doesn’t account for cost of being inundated with warnings. Too much info can be bad. 
c. Learned intermediary doctrine

i. Duty to warn extends to professional, rather than consumer

1. E.g., duty extends to medical professionals instead of patients in prescription drug cases

d. Restatement (3d) on Products Liability § 2 says that warnings are not a substitute for the provision of reasonably safe design

iii. Causation
1. Manufacturing and Design cases 

a. Can rely on a but-for test
i. Circumstantial evidence

1. π must show that this was the type of injury that ordinarily results from a product defect and that it’s not solely the result of causes other than the defect

2. Warning cases
a. Π must prove that given a warning, she would have acted differently

i. Rebuttable heeding presumption

1. If there had been adequate warning, π would have heeded it. A burden-shifting device that forces Δ to prove that an adequate warning would not have affected π’s conduct.

ii. Δ must show that π is like the ordinary consumer

c. Strict liability

i. Prima facie case (as long as Δ created risk, Δ is liable)
1. Sale of a defective product by a commercial seller 
2. Actual and proximate causation

3. Injury 
ii. Duty and Breach 
1. Δ must be commercial supplier

2. Product must reach consumer w/o substantial change in condition

3. Product defective 

4. Negligence need not be proved

a. Does not replace res ipsa loquitur

i. Restatement (3d) on circumstantial evidence

1. § 3 It may be inferred that the harm sustained by the π was caused by a product defect existing at the time of sale or distribution, w/o proof of a specific defect, when the incident that harmed the π

2. Was of a kind that ordinarily occurs as a result of a product defect and

3. Was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution

iii. Causation

1. If the injury occurs, the Δ caused it

iv. Injury

1. Pure economic loss rarely awarded, unless coupled with personal injury or property damage

v. Justifications
1. Poorly informed consumer choices
2. Negligence doesn’t create adequate safety incentives

a. Insurance alone doesn’t increase safety

3. We want manufacturers to have the incentive to test products

a. Strict liability offers alternative of a flood of lawsuits

vi. Exceptions

1. Unavoidably unsafe products

a. Certain dangerous products (e.g., rabies vaccinations) are exempt from strict liability because it’s safer to have them than not 

i. In these cases, we rely on negligence

b. Reflected in Restatement comment k

i. Products that are necessary to common safety should not have strict liability attached to seller.
VI. MG’s theory of tort law
a. Tort law’s purpose

i. Compensation

ii. Deterrence

iii. Two functions can be inconsistent. Deterrence req’s sanctioning conduct, rather than the consequences.

b. Currently two camps of theorists
i. Efficiency proponents

1. Minimize social costs injuries create

2. Not a normative justification

ii. Fairness proponents

1. Tort law should protect security and personal interests.

2. Backward-looking. Tort law provides redress for rights violation. 

a. Righting wrongful behavior doesn’t explain strict liability

3. Wants more safety than cost-benefit analyses provide

4. Mushy and unsatisfying, doesn’t explain strict liability

c. Prioritizing security interest over liberty is a consistent theory across torts (intentional, negligence, and strict liability)

i. MG wants to make sense of the claim that safety matters more than money
ii. Tort law is about individual autonomy. Serious physical injury more of a hindrance to autonomy than losing property.

iii. MG focuses on damages b/c he sees the goal as increasing safety.

1. Outside an ideal world, risky actors can use PL money on safety to reduce risk of injury
a. This is a standard of care above a cost-benefit amount

2. A fair rule that can be identified as an efficient rule

3. Punitive damages force an injurer to take inefficient precautions, thus placing security over liberty.

iv. Strict liability

1. Where negligence cannot reduce risk, strict liability steps in to do so

2. Strict liability too expensive in cases of reciprocal risk

3. In a world of scarce resources, not all injuries can be compensated. When security has priority over liberty, we’re assured that physically injured victims will be compensated

v. Products cases

1. Non-reciprocal because of distribution. Consumer pays for precautions through product prices.
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